
 

 

 
 
 
 
 
 
 
 

 
 
 

According to the latest avail-
able statistics, Euribor and 
Libor rates have been nega-
tive for days (at least with re-
gard to weekly rates). A con-
tractual scenario that seemed 
remote until just a while 
back, is now becoming more 
and more likely also in Italy. 
Negative interest rates have 
caught operators unprepared 
from a practical and legal 
perspective. 
 

The derivatives sector is un-
doubtedly among the most 
uncertain ones. To this day, 
most interest rate swap con-
tracts (as well as all deriva-
tives based on interest rates) 
lack appropriate contractual 
regulation in the case of a 
negative interest rate. More-
over, such phenomenon is 
completely unknown to Judg-
es so far, even though they 
have shown an interest in de-
rivatives on several occasions. 
 

The practical importance of 
this issue has already come to 
light in international practice: 
in 2009, the ISDA (Interna-
tional Swaps and Derivatives 
Association) published Sup-
plement number 16 to the 
2006 ISDA Definitions in 
which, for the first time, par-
ties to a derivatives contract 
were offered the choice be-
tween two diametrically op-
posite solutions: the Negative 
Interest Rate Method and the 
Zero Interest Rate Method. 
 
However, at this stage, it does 
not look like the above solu-
tions shall turn out to be use-
ful to most operators, not 
even  by  analogy:  such  me- 
thods may only be applied in 
the case of derivatives regu-
lated by the ISDA Master 
Agreement and in relation to 
which  one  of  the  two  me- 
thods  has  been  chosen ex-
pressly,  precisely  because  
 
 

they lead  to opposite results. 
 
Another field of the deriva-
tives sector in which negative 
interest rates appear likely to 
give rise to significant conse-
quences is that of margin col-
lateral.  
 
Once again, its practical im-
portance is confirmed by in-
ternational practice: in 2014 
the ISDA published the ISDA 
2014 Collateral Agreement 
Negative Interest Protocol.  
 
But also in this case,  the  Pro-
tocol   only   concerns   those 
derivatives   regulated  by the 
ISDA Master Agreement,  
which is why Italian operators 
would not find any practical 
solutions in the case of deriv-
atives to which such Protocol 
does not apply. 
 
However, in both cases, also  
where transactions are regu- 
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lated by the ISDA Protocol, it 
remains uncertain whether 
solutions based on laws other 
than Italian ones would be 
embraced by Italian Judges. 
Negative interest rates re-
quire operators to carry out a 
careful analysis and legal as-
sessment, so as to find the 
best practical solutions with 
regard to derivatives, particu-
larly since  no  contractual  
provisions are envisaged for 
the case of negative rates, in 
order to prevent unwanted 
consequences. The same 
must be done to ensure the c 
 
 
 
 

 
contractual regulation of fu-
ture contracts. 
 
In any case, a proper analysis 
cannot be carried out in a 
general or abstract way.  
 
It is a well known fact that 
Italian Courts tend to analyze 
derivatives in light of the ac-
tual purpose of the contract 
and of its actual hedging 
function, when such deriva-
tives are entered into to cover 
risks arising from other finan-
cial transactions (where the 
latter  are  also  affected  by 
 
 
 
 

 
negative rates).  
 
Low interest rates represent  
not only an “unforeseen vari-
able” in legal and contractual 
terms, but also a field that re-
quires operators to find legal-
ly viable solutions with regard 
to a number of aspects, such 
as transparency and the effec-
tiveness and validity of claus-
es that have an impact on fi-
nancial remuneration or on 
the exchange of cash flows in 
derivatives. 
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