
 
 

 

 
 

 
 
 
 
 
 
 

 
 

 
In public procurement, a see- 
mingly simple operation such 
as the submission, for the 
purpose of drawing up the 
bid, of a request for “clarifi-
cation” to the contracting au-
thority with regard to specific 
provisions of the contract no-
tice, the tender specifica-
tions, the general terms and 
conditions or other tender 
documents may turn out to 
be extremely risky and lead 
to results that are the oppo-
site of those pursued. 
 
In fact, on the one hand, the 
contracting authority’s re-
sponse to a request for “clari-
fication” represents an au-
thentic interpretation of the 
procurement rules, aimed at 
shedding light on less intelli-
gible aspects or elements, or 
at settling interpretative un-
certainties. On the other 
hand, to the extent that the 
administrative judge may 
deem such “clarification” to 
be an a posteriori amendment 
of tender provisions that are  
 

 
neither obscure nor ambigu-
ous, the consequences for 
operators which adhere to 
them may be surprising. 
 
It is worth recalling that in 
public procurement, the pro-
curement rules are binding 
not only on bidders but also 
on the contracting authority 
itself. Such rules must be im-
plemented correctly in order 
to ensure the impartiality of 
the entire selection process 
and equal treatment of all 
bidders. 
 
The lex specialis provisions 
on procurement can never be 
amended before the deadline 
for the submission of bids. A 
“clarification” may not elude 
such rule, since it cannot rep-
resent a means of introducing 
new or amending provisions 
to such rules. Otherwise, the 
entire procedure would be 
unlawful and run the risk of 
being annulled. 
 
If – following  a  request   for  
 

 
“clarification” by  an  operator 
 – the contracting authority  
realizes it has laid down too 
may limitation and restrictions 
in  the  tender  documents, it 
shall necessarily have to act in 
self-defense, by revoking or 
annulling such rules, which 
would otherwise have to re-
main unchanged.  
The response to a request for 
clarification cannot represent  a  
means  of  introducing new 
rules that are not inferable 
from lex specialis provisions 
that are simply incorrect or un-
lawful (and not uncertain or 
ambiguous).Therefore, if a con-
tracting authority wishes to 
“remedy” a shortcoming or an 
error contained in the pro-
curement rules, it shall have to 
resort to self-defense or, in any 
case, re-open the original terms 
for the submission of bids, 
thereby allowing all bidders to 
submit a bid that takes into ac-
count the new rules. 
 
Having said this, the practical 
consequences  of  such  princi- 
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ples are of great importance.  
Some of them are set forth be-
low. 
 
Whenever a contracting au-
thority publishes a “clarifica-
tion” on procurement rules, 
unless it resorts to self-
defense or the deadline for 
the submission of bids is ex-
tended, bidders can never be 
sure of the lawfulness of such 
“clarification”, if not after ha- 
ving carried out a careful as-
sessment and reached the 
conclusion that the latter only 
concerned clauses that were 
actually obscure or ambigu-
ous, and not incorrect, in-
complete or unlawful instead. 
 
In another respect, if a bidder 
believes that one or more 
provisions of the contract no-
tice or of other tender docu-
ments  set  unreasonable  re-
strictions  to  his  participation  
to the tender  or  could  entail  
his exclusion, the most effecti- 
 
 
 
 
 

 
 
 
 
ve strategy would not be that 
of trying to obtain the ap-
proval of the contracting au-
thority by means of a “clarifi-
cation”. Instead, the bidders 
would have to challenge the 
lex specialis provisions on 
procurement, e.g. because 
unreasonably restrictive to 
the turnout of bidders. If, on 
the other hand, the clause in 
question does not entail the 
exclusion of the operator, but 
simply has a bearing on the 
evaluation criteria of the bids, 
there is no need to immedi-
ately challenge the contract 
notice. 
 
From a different perspective, 
if a second - place bidder  has  
reason to  believe  that, thanks 
to a “clarification”, the winner 
has “gained” tender requisites 
which it would have lacked 
through the simple applica-
tion of  the lex  specialis provi- 
sions, he may challenge the 
award  and, by  calling  upon  
 
 
 
 
 

 
 
 
 
the unlawfulness of the “clari-
fication”, he could aim  at  ob- 
taining the annulment  to  the 
responses provided by the 
contracting authority to re-
quests for “clarification” and, 
winner has “gained” tender 
requisites which it would have 
lacked through the simple ap-
plication of the lex specialis 
provisions, he may challenge 
the  award and,  by  calling  
upon the unlawfulness of the 
“clarification”, he could aim 
at obtaining the annulment 
and at taking over the public 
contract. Therefore, also in 
this perspective, it is advisable 
to pay careful attention to the 
responses provided by the 
contracting authority to re-
quests for “clarification” and, 
as a prudential measure, 
point out that such responses 
must be published so that 
they may be examined by all 
bidders. 
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