
 
 

 

 
 

 
 
 
 
 
 

 
 

Legislative Decree dated 10 

May 2019 no. 49 – effective 

since 25 June 2019 – imple-

mented in Italy EU directive 

2017/828, known as the 

Shareholder Rights Directive 2 

(“SRD2”), which amended EU 

directive 2007/36/EC1
. Legisla-

tive Decree 49/2019 amended 

and supplemented in particu-

lar Legislative Decree 58/1998 

(“Consolidated Law on Fi-

nance” or “TUF”)2 and as-

signed Consob the task of 

issuing rules aimed at the 

relevant coordination and 

transposition.  

Despite its name, the main 
focus of SRD2 is not so much on 
the rights of shareholders of 
companies listed on regulated  
markets, but mostly on investor 
obligations, with a long term 
focus as well as issuers, in  

                                                           
1
 The Shareholder Rights Directive 2007/36/EC 

(“SRD1”) was implemented in Italy through 

Legislative Decree dated 27 January 2010 no. 
27, subsequently amended by Legislative 

Decree dated 18 June 2012 no. 91. 
2 Another amendment involved art. 2391-bis 
of the Italian Civil Code on transactions with 

related parties, see below. 

terms of both increased 
transparency and sustainabil-
ity.  
 
SRD2 has translated into laws 
a financial markets policy 
which is growing increasingly 
popular and which views long 
term engagement, transpar-
ency and sustainability of 
listed companies as a source 
of economic growth.  
 
SRD2 and its transposition in 
Italy runs along three main 
lines:  
i) transparency in the en-
gagement policy of institu-
tional investors; ii) say on pay 
and a different shareholders’ 
voting system in relation to 
the remuneration of man-
agement bodies, general 
managers and executives; iii) 
increased accountability in 
transactions with related par-
ties. 
 
 

 

 

Engagement and transparen-

cy  

As a result of the introduction 
of art. 124-quinquies in the 
TUF, institutional investors 
and asset managers3 will have  
to inform the public through 
their website of their en-
gagement policy as share-
holders of companies listed 
on regulated markets. The 
engagement policy must spec-
ify how investee companies 
are monitored on relevant 
matters, including strategy, 
financial performance, capital 
structure, corporate govern-
ance, as well as – and this is 
the interesting change in line 
with recent rules on non-
financial reporting4 – non-

                                                           
3
 SRD2 introduced the definition of “asset 

managers”. This definition makes reference to 

other definitions contained in Directive 
2014/65/EU on markets in financial instru-

ments and Directive 2011/61/EU on alterna-

tive investment fund managers, so as to in-
clude SGRs, SICAVs, SICAFs which manage 

their assets directly, AIFMs and entities au-

thorised in Italy to render portfolio manage-
ment services. 
4
 As of 2017, with the introduction of Legis-

lative Decree no. 254/2016, public-interest 

entities in Italy are required to draw up, to-
gether with their financial statements, a 

statement on non-financial matters. (See also 

Highlights - Ughi e Nunziante “Approval of 
Consob’s regulation on non-financial report-

ing obligations” available here). 
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financial performance, and 
social and environmental im-
pact. The engagement policy 
must be publicly disclosed on 
an annual basis, and describe 
how it was implemented 
through the exercise of voting 
rights, with an explanation of 
the most significant votes and 
the use of proxy advisors. In-
stitutional  investors and asset 
managers may decide not to 
fulfil shareholder engagement 
requirements, based on the 
‘comply or explain’ principle, 
in which case they must issue 
a clear and reasoned public 
statement explaining their 
choice. In turn, pursuant to 
art. 124-opties of the TUF, 
proxy advisors are required to 
inform their clients about the 
accuracy and reliability of 
their activities (i.e., accounta-
bility), by publishing an annual 
report on the methodologies 
they apply, their sources, the 
procedures put in place to en-
sure quality of the research, 
as well as their policy regard-
ing the prevention and man-
agement of potential conflicts 
of interests. 
 
Say on Pay 

With its forward looking ap-
proach, the remuneration pol-
icy contained in SRD2 aims to 
contribute to companies’ 
business strategy, long-term  

objectives and sustainability. 
As a result, the remuneration 
report – regulated by art. 123-
ter of the TUF – is no longer 
focused just on the dividends,  
i.e. in terms of financial per-
formance (backward looking 
approach) but rather on a 
long term strategy, which 
points to sustainability, a re-
curring topic in SRD2, which 
we have already examined 
from an investors engage-
ment perspective. The decree 
implementing SRD2 has given 
shareholders a binding – and 
no longer merely advisory – 
vote with respect to the first 
section of the directors’ re-
port on remuneration policy. 
It also introduced the share-
holders’ right to hold an advi-
sory vote (whose outcome 
must be disclosed) on the 
second part of the remunera-
tion report. Among other 
things, the decree implement-
ing SRD2 has introduced 
monetary sanctions, both vis 
à vis the company and vis à vis 
directors and auditors for the 
violation of art. 123-ter of the 
TUF and the relevant imple-
mentation rules, ranging from 
ten thousand to one hundred 
and fifty thousand Euro. The 
entity in charge of the statu-
tory audit of the company ac-
counts is required to verify 
whether section two of the 
report was drawn up proper-

ly. Also the violation of the 
latter obligation is subject to 
an administrative monetary 
sanction up to one hundred 
thousand Euro. 
 
Transactions with related 
parties.  
Even before SRD2, the Italian 
legal framework already en-
visaged very articulate rules 
on the procedure for the ap-
proval of transactions with re-
lated parties; as a result, in 
the Italian framework, despite 
being significant, the changes 
introduced by the EU are not 
that many.  
 
A direct integration to article 
2391-bis of the Italian Civil 
Code has assigned Consob 
with the task of identifying:  
(i) the cases in which the di-
rectors and shareholders of a 
company, within the frame-
work of a transaction with re-
lated parties, have the duty to 
abstain from voting, or (ii) 
measures to protect the com-
pany that are capable of al-
lowing shareholders holding 
an interest in the transaction 
to exercise their voting right. 
The introduction of art. 192-
quinquies of the TUF filled a 
gap in legislation which previ-
ously led to the sanctioning, in 
case of failure to comply with 
procedures regarding transac-
tions with related parties, of 
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issuers – for the violation of 
art. 114, paragraph 5, of the 
TUF ( “Public Disclosure”) and 
not of art. 2391-bis of the Ital-
ian Civil Code – and auditors, 
for having breached their 
general supervisory duties 
pursuant to art. 149, para-
graph 1 of the TUF. The mem-
bers of the board of directors 
were rarely subject to sanc-
tions. Therefore, neither issu-
ers nor corporate bodies 

could be subject to sanctions 
due to the direct violation of 
procedures concerning relat-
ed party transactions. The le-
gal gap has now been filled 
with the provision of mone-
tary sanctions ranging from 
ten thousand Euro to one 
hundred and fifty thousand 
Euro, unless the matter at is-
sue constitutes a criminal of-
fence. Whether the violation 
is to be ascribed just to the 

company, or just to its direc-
tors (and which ones, whether 
executive and/or independent 
directors) or to auditors, is es-
tablished on a case by case 
basis, depending on whether 
such liabilities are construed 
as joint or individually. The 
yet to be published rules of 
Consob will shed greater light 
on the matter. 
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