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REGULATORY FRAMEWORK
Key policies
What are the principal governmental and regulatory policies that govern the banking sector?

The main principles of the Italian system are to ensure the sound and prudent management of supervised entities, and
the stability of the entire banking and financial system as well as its efficiency and competitiveness.

The general structure of the banking sector in Italy has, over the past three decades, been based on the obligation to
comply with the principles and rules arising from Italy’s membership of the European Union.

In this context, the prudential supervisory rules established at the European level apply. These concern, inter alia, the
capital adequacy of banks, the concentration of risks, the organisation of the institutions and their internal controls,
and the equity investments that can be held by banks.

The Italian banking system complies with the mutual recognition of banking authorisation granted to EU member
states.

With the establishment of the Single Supervisory Mechanism (SSM), pursuant to Regulation (EU) No. 468/2014, the
exercise of banking activities in Italy by authorised ‘significant’ EU banks of EU member states that participate in the
SSM (ie, the countries of the eurozone) requires:

in relation to the freedom of establishment, a preliminary notice to the European Central Bank (ECB) from the
competent supervisory authority in the bank’s home state – where no decision to the contrary is made by the ECB
within two months of the receipt of such a notification, the branch may be established and start its activities, and
the ECB shall communicate this information to the Bank of Italy; and
in relation to the freedom to provide services, a preliminary notice to the ECB and the Bank of Italy from the
competent supervisory authority in the bank’s home state.

 

With regard to the ‘less significant’ banks of the SSM countries, the exercise of banking activities in Italy requires (both
in relation to the freedom of establishment and the freedom to provide services) a preliminary notice to the ECB and
the Bank of Italy from the competent supervisory authority in the bank’s home state.

Law stated - 01 February 2022

Regulated institutions
What are the defining characteristics of a bank to be caught by the banking laws and regulations? 
Is non-bank fintech regulated differently?

Legislative Decree No. 385/1993 (the Banking Act) defines a bank as a company authorised to carry out banking
activities.

Article 10 of the Banking Act provides that ‘the collection of savings from the public and the granting of loans
constitute banking activity’.

Therefore, the joint performance of the collection of savings (among the public) and the granting of loans is deemed to
constitute the activity reserved for banks.

This definition does not require a functional connection between the collection of savings and the granting of loans: the
coexistence of the two activities is sufficient, in the sense that not all the savings collected must be channelled into the
granting of loans.
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However, banking activity does not exhaust the activities that banks are authorised to carry out.

In fact, banks are legally entitled, in principle, to carry out other forms of financing, payment services, issuing of e-
money and, pursuant to specific rules, the provision of investment services, as well as the performance of activities
related and instrumental to all the activities that banks are authorised to carry out by law.

Non-bank fintech entities are regulated differently from a traditional bank, on the basis of the types of services provided
and depending on whether the activity provided is deemed to be reserved or not pursuant to current legislation.

In fact, the fintech sector includes very heterogeneous entities in the types of services offered: only some actually offer
financial intermediation services (exclusively or in addition to other types of activities), while other entities offer
functional or instrumental services for financial intermediation.

As regards regulation, the fintech sector is of significant importance with specific reference to the possible application
of the rules on investment services, payment systems and collection of savings.

Law stated - 01 February 2022

Do the rules vary depending on the size or complexity of the banking institution?

Italian banks may be incorporated as companies limited by shares, or as cooperative banks in the alternative form of a
mutual bank or a cooperative credit bank.

The rules for banks organised in the form of companies limited by shares are generally applied to cooperative banks
even if there are several additional provisions, envisaged by primary legislation and regulations, to which such entities
are subject.

Different rules provided especially for cooperative credit banks are due to the specific nature of these institutions: such
banks provide financial services to their members and usually serve the needs of the local community (ie, natural
persons and legal entities working or residing in the territory where the bank operates). 

In 2016, cooperative banks were affected by an important law reform. Pursuant to Law No. 49/2016, it is now
mandatory for all Italian cooperative banks to join a cooperative banking group, while keeping the distinctive features of
local cooperative banks.

As regards size, significant banks are under the ECB’s direct supervision. The ECB can decide at any time to classify a
bank as ‘significant’ to ensure that high supervisory standards are applied consistently.

To qualify as significant, banks must fulfil at least one of the criteria set by the ECB, including a size criterion: the total
value of the assets must exceed €30 billion.

If a significant bank fails to meet the criteria for three consecutive years, it can be reclassified as less significant. Direct
supervisory responsibility for it then returns to the relevant national authority.

Law stated - 01 February 2022

Primary and secondary legislation
Summarise the primary statutes and regulations that govern the banking industry.

The banking industry in Italy is governed by two main legislative acts:

the Banking Act; and
Legislative Decree No. 58/1998 (the Financial Act).
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In particular, the Banking Act regulates the banking business and other financial intermediaries, as well as other entities
operating in the banking sector. This act is also the principal legislative source for the framework of the powers and
responsibilities of the regulatory authorities in the Italian banking sector.

In Italy, an important regulatory role is played by the Bank of Italy. In carrying out this role, the Bank of Italy has adopted
several regulations setting forth, inter alia:

the requirements for pre-contractual transparency;
the authorisation and supervision procedures for the supervised entities; and
the organisation and effectiveness of the alternative dispute resolution system provided by the Banking Act.

 

Particularly important among these is Bank of Italy Circular No. 285/2013, which contains, inter alia, the supervisory
instructions for banks. This circular also implemented the Capital Requirements Directive (CRD) IV Package, consisting
of Directive 2013/36/EU (CRD IV) and Regulation (EU) No. 575/2013 (the Capital Requirements Regulation (CRR)), then
amended by Directive 2019/878/EU (CRD V) and by Regulation (EU) No. 2019/876 (CRR II), which provides rules aimed
at strengthening the capital requirements and prudential supervision of credit institutions and investment firms in the
European Union.

Law stated - 01 February 2022

Regulatory authorities
Which regulatory authorities are primarily responsible for overseeing banks?

With the establishment of the SSM, which is one pillar of the European Banking Union, all the typical supervisory
functions over significant banks have been transferred from the Bank of Italy to the ECB (ie, prevention of risks,
authorisation to new credit institutions, evaluation of qualifying holdings, assessment of minimum capital requirements
and capital adequacy). The Bank of Italy has retained preliminary powers in relation to the filing of notifications or
applications by the banks.

The Bank of Italy, pursuant to Regulation (EU) No. 1024/2013, maintains supervisory tasks not conferred on the ECB,
such as those related to the prevention of the use of the financial system for the purpose of money laundering and
terrorist financing, consumer protection and payments services.

With regard to less significant banks, the ECB has the powers of authorisation for the exercise of banking activity and
for the acquisition of significant holdings, while the Bank of Italy is primarily responsible for general supervisory
activities. The latter exercises supervisory and regulatory functions through a range of administrative, regulatory and
control powers.

The Bank of Italy is also in charge of the supervision of financial intermediaries entitled to provide financing, e-money
institutions and payment institutions.

Law stated - 01 February 2022

Government deposit insurance
Describe the extent to which deposits are insured by the government. Describe the extent to 
which the government has taken an ownership interest in the banking sector and intends to 
maintain, increase or decrease that interest.
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According to the Banking Act, deposits are not insured by the government. Instead, they are protected through a
mechanism that was originally set up on a voluntary and private basis, even though it performs a public function. The
deposit protection schemes currently in force are:

the Inter-Bank Fund for the Protection of Deposits, to which all Italian non-cooperative banks and, in some cases,
Italian subsidiaries of banks operating outside the EU area must adhere; and
the Insurance Deposit Fund for Cooperative Savings, which operates for cooperative banks.

 

In the case of insolvency of a banking institution that holds deposits, according to the Inter-Bank Fund for the
Protection of Deposits, compensation is provided, currently limited to a maximum of €100,000. The Bank of Italy is
entitled to modify this limit to reflect variations in the rate of inflation.

Some depositors (territorial entities, senior managers and directors of the same bank, banks and other credit
institutions, etc) and some types of deposits and credits (credits resulting from bonds, promissory notes, share capital
and reserves, etc) are excluded from the guarantee.

Although deposits are not insured by the government, the government has taken steps to protect the sector. For
example, the Italian government set up a public guarantee system in support of banks in crisis. In light of increasing
exposure from non-performing loans (NPLs), Decree-Law No. 18/2016 introduced a government guarantee to facilitate
NPL transactions: the Guarantee on Securitisation of Non-Performing Loans (GACS), which is provided by the Minister
of Economy and Finance to requesting banks. GACS aims to dismantle NPLs. Under GACS, the Italian government can
guarantee only senior tranches of securitisations. The European Commission agreed that the measures under GACS do
not contemplate state aid that would distort competition.

Decree-Law No. 22/2019 renewed GACS (with some changes) for 24 months, which can be extended for a further 12
months. As such, through the Decree of the Minister of Economy and Finance of 15 July 2021, the period of operation
of GACS has been extended until 14 June 2022.

In addition, Italian banks may sometimes receive precautionary recapitalisation by the government, which consists of
an injection of funds into a solvent bank by an EU member state when this is necessary to remedy a serious
disturbance in the economy of the member state and preserve financial stability.

Law stated - 01 February 2022

Transactions between affiliates
Which legal and regulatory limitations apply to transactions between a bank and its affiliates? 
What constitutes an ‘affiliate’ for this purpose? Briefly describe the range of permissible and 
prohibited activities for financial institutions and whether there have been any changes to how 
those activities are classified.

The Bank of Italy provides the limits and conditions under which a bank may assume risks towards related parties.

The current legal framework, amended in June 2020, is contained in Bank of Italy Circular No. 285/2013 (the 2013
Circular).

This concept includes both related entities and entities connected to related entities.

Related entities are:

persons who carry out direction and control duties within a bank, a financial parent company or a supervised
intermediary;
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shareholders who, under the Banking Act, needed prior authorisation for the acquisition of their share capital;
entities different from shareholders that may appoint, by virtue of agreements or of the articles of association,
one or more members of the directing and controlling bodies; and
companies over which the bank or a company of the banking group may directly or indirectly exercise a dominant
influence.

 

The 2013 Circular defines the ‘non-financial related party‘ as a party that mainly exercises, directly or through
subsidiaries, non-financial business activities.

Entities connected to related entities include:

companies directly or indirectly controlled by a related entity;
entities that control directly or indirectly a related entity; and
close family members of a related party and the companies controlled by such family members.

 

The 2013 Circular defines ‘affiliated parties’ as the related party and all the entities connected to the latter.

Pursuant to the provisions of the Bank of Italy, the full amount of the risk assets of a bank or a banking group towards
related parties and relevant affiliated parties cannot exceed certain thresholds (in any case, no more than 20 per cent)
of the regulatory capital.

There are different limits depending on the types of related parties, in proportion to the intensity of the relations and the
significance of the consequent risks for sound and prudent management. The 2013 Circular provides more stringent
limits for risk activities towards related parties qualified as non-financial businesses, in consideration of the major risks
inherent to conflicts of interest in bank-industry relations.

In addition to such prudential limits, the Banking Act provides that persons who carry out activities of direction and
control within the bank or within a company of the same banking group is allowed to enter into obligations with the
bank only with the prior authorisation of the board of directors.

Furthermore, according to the 2013 Circular:

in the approval of transactions with related entities, the role of independent directors of the bank is particularly
relevant as the bank must form an executive committee composed only of independent directors for the
transaction of major significance who are requested to communicate their opinion with regard to the relevant
transaction prior to the adoption of the resolution regarding the transaction by the competent body; and
the bank must set internal procedures to regulate transactions with related entities.

 

Law stated - 01 February 2022

Regulatory challenges
What are the principal regulatory challenges facing the banking industry?

One of the principal regulatory challenges in the banking industry in recent years is related to the implementation of
Directive 2015/2366/EU (PSD2) on payment services and the development of a new business model based on the
integration between traditional banking business and the fintech area. The implementation of PSD2 may start a
process of disintermediation in the relations between the banks and their customers.
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In this regard, banks have to equip themselves from a legal standpoint to operate in this new open banking context.
Banks are trying to find a compromise between the need for innovative technologies and the need to pay attention to
legal compliance and contractual relations with customers.

More generally, the greatest challenge as regards regulation will be the gradual and organic implementation into the
internal legal framework of the reforms that have been conceived and approved at the EU level.

Law stated - 01 February 2022

Consumer protection
Are banks subject to consumer protection rules?

Banks (as well as other financial intermediaries, payment institutions and e-money institutions) are subject to several
consumer protection rules particularly in terms of transparency. A specific section of the Banking Act provides a
general set of transparency and fairness rules applicable to the customers of a bank, who are consumers.

In particular, the main protections offered to consumers are the following:

any banking contract shall be made in written form (or in similar form allowed by the law, such as an electronic
signature on an electronic document);
the banks must comply with several pre-contractual requirements such as informing the customer in writing, inter
alia, of the interest rates applicable to any financing contract to be entered into and the effective global interest
rates applied in Italy – prices that will be applied and other economic terms – and the customer’s right of
withdrawal;
in accordance with the original contract terms or upon unilateral amendment of the contractual conditions by the
bank, the consumer may withdraw from the contract; and
in the case of non-compliance by the bank, consumers have the right to file a complaint, without bearing any cost,
with the Banking and Financial Arbitrator (ABF), which is the Italian institute established for the resolution of
controversies on banking and finance matters.

 

More detailed rules for consumer protection are contained in the Bank of Italy’s Resolution of 29 July 2009, concerning
‘Provisions on transparency of transactions and banking and financial services. Correct conduct between
intermediaries and customers’, which implemented initial provisions through a set of very detailed rules to ensure bank
customers are informed in a fair, transparent and complete manner. This resolution is particularly focused on the duty
of banks and intermediaries to comply with specific obligations with respect to consumer protection. The Bank of Italy
Resolution of 29 July 2009 requires banks to provide a set of pre-contractual documents containing the main terms
and conditions of the contract.

Furthermore, banks and intermediaries are also obliged to comply with the following:

documentary standard forms relating to periodic communications;
rules regulating unrequired marketing messages;
disclosure duties with respect to the economic conditions of any kind of contract;
implementation of internal procedures for receiving and managing customer complaints, etc.

 

The Bank of Italy’s Resolution of 29 July 2009 was amended in July 2019 to implement Directive 2014/92/EU (the
Payment Account Directive) on the comparability of fees related to payment accounts, payment account switching and
access to payment accounts.
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In particular, the Payment Account Directive introduced new rules aimed to enhance customer protection and the
comparability of fees related to payment accounts for consumers. The provisions of the Payment Account Directive
apply to payment service providers (PSPs), including banks, in respect of the payment accounts they offer to
consumers.

To improve transparency and comparability of fees, PSPs are obliged to make available the following documents:

the glossary of terms, which defines the most representative services linked to a payment account in a
standardised manner;
the statement of fees, which shows an overview of fees charged and interest earned in a year; and
the fee information document, which sets out pre-contractual fee information for payment account linked
services and helps clients to compare these fees with those of other accounts.

 

The Bank of Italy’s Resolution of 29 July 2009 was amended in June 2021 to implement article 106 of the PSD2. This
article requires PSPs to make available, on their respective websites and on paper, the European Commission’s
brochure, which is published on the European Commission’s website and illustrates consumer rights in the context of
payment systems in the European Union.

Further regulations are provided in a specific section of the Consumer Code (found in Legislative Decree No. 206/2005)
where specific requirements are set forth in respect of distance marketing to customers of banks and financial
services.

The Bank of Italy is responsible for the enforcement of such consumer protection rules in the banking sector, while the
Italian Antitrust Authority is responsible for protecting consumers against all unfair commercial practices by banks.

Complaints may also be filed with the ABF, even though the decisions of the ABF have no direct binding effect on the
banks.

A suspect practice that has received increased attention by the Italian Antitrust Authority in recent years is the incorrect
advertising of banking products or services.

In this regard, the Italian Antitrust Authority has often sanctioned, inter alia:

commercial communications that are formally complete but ambiguous and capable of generating incorrect
beliefs in consumers;
commercial communications that are aimed at involving consumers in activities they would not have undertaken
otherwise; and 
practices aimed at exploiting the psychological weakness of people who need to resort to bank lending.

 

Law stated - 01 February 2022

Future changes
In what ways do you anticipate the legal and regulatory policy changing over the next few years?

Over the next few years, some legal and regulatory interventions are expected in Italy and in the banking system as a
whole, especially regarding the regulation and supervision of fintech players.

The very rapid technological evolution that has characterised the banking system in recent years has been completely
unpredictable and it is reasonable to believe that there will be even greater technological development in the coming
years.
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In this context of sudden technological and financial evolution, the supervisory authorities – both national and EU – will
have to carry out a careful analysis of the phenomena in progress to implement regulatory interventions that ensure an
adequate balance between opportunities and risks of the innovation process. This could be a difficult process as
banking and financial regulations are not always able to adapt quickly and with the necessary resilience to the
continuous changes related to fintech. 

In particular, as at February 2022, Italy is implementing EU legislation on lending crowdfunding service providers
(Regulation (EU) No. 1503/2020).

Moreover, the banking industry will deepen its commitment to environmental, social and governance (ESG) goals in the
years ahead, within what is called ‘sustainable finance’.

Sustainable finance is the application of the concept of sustainable development to financial activity. It aims at
integrating ESG criteria into financial services and at supporting sustainable economic growth. It also aims at
increasing financial actors’ awareness and transparency about the need to mitigate ESG risks via appropriate
management and by considering, in particular, the longer-term nature of such risks and the uncertainty on their
valuation and pricing.

Law stated - 01 February 2022

SUPERVISION
Extent of oversight
How are banks supervised by their regulatory authorities? How often do these examinations 
occur and how extensive are they?

The Single Supervisory Mechanism (SSM) operates as a system of common bank supervision in the European Union
that involves national supervisors and the European Central Bank (ECB). The latter has final supervisory powers, while
national supervisors have a supporting role.

With regard to ‘significant’ banks, since 4 November 2014, all typical supervisory actions have been transferred from
the Bank of Italy to the ECB.

Banks deemed ‘significant’ are, therefore, supervised directly by the ECB. Smaller banks continue to be monitored
directly by the Bank of Italy, though the ECB has the authority to take over the direct supervision of any bank.

As far as ‘less significant’ banks are concerned, there are three types of bank conduct supervision employed by the
Bank of Italy:

regulatory supervision: covering the power to adopt provisions of a general nature;
information supervision: covering the acquisition, audit and assessment of periodic information provided by the
entity supervised; and
inspection supervision: covering the Bank of Italy’s power to carry out on-site inspections.

 

Banks must provide the supervisory authorities with periodic reports, as well as any other data and documents required.

On the basis of such information, the supervisory offices carry out constant monitoring of the management of the
company, and not just of extraordinary events in the management of the bank, as was the case before the
establishment of prudential supervision over banking institutions.

Banking supervision over a group of banks is defined as ‘consolidated supervision’ and implies a significant extension
of the powers of the Bank of Italy also with respect to the companies and financial entities in the group.
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The consolidated supervision of banking groups of systemic importance lies with the ECB.

Law stated - 01 February 2022

Enforcement
How do the regulatory authorities enforce banking laws and regulations?

The supervision exercised by the Bank of Italy over banking activity by supervised entities is quite pervasive and
includes the duty to provide periodic information, as well as the inspection power of the authority.

In cases of infringement of laws or secondary level regulations by supervised entities, or both, the Bank of Italy has a
wide range of intervention and sanctioning powers.

Supervisory authorities and in particular the Bank of Italy mainly enforce laws and regulations by the following means
(in order of increasing seriousness):

written warnings;
notice of infringement (upon receiving the notice, a full hearing of the parties starts in which the entities involved
may file with the Bank of Italy a written defence and potentially avoid the adoption of sanctions); and
administrative pecuniary fines on persons and banks, companies or other bodies involved should the written
defence not be accepted.

 

In addition, with regard to credit institutions at risk of insolvency, the Bank of Italy may issue a number of extraordinary
provisions in the case of a violation of legislative, administrative or statutory provisions that regulate their activities.

These extraordinary provisions include:

the prohibition against starting up new operations; and
the order to close branch offices, which may affect individual branches of an Italian bank, including those located
abroad, or one or more branches located in Italy of a non-EU member state bank.

 

With the Regulation of 3 May 2016, the Bank of Italy amended the provisions on sanctions and on the administrative
procedure for imposing them, adopted by the Regulation of 18 December 2012.

The procedure has thereby been adapted to the innovations on sanctions introduced by the Capital Requirements
Directive IV and to the new structure resulting from the establishment of the SSM.

This new system has granted the ECB a supervisory role to monitor the financial stability of banks based in eurozone
member states.

In this regard, Regulation (EU) No. 1024/2013 provides the ECB with direct sanctioning powers against significant
banks when the infringement relates to directly applicable EU acts (ie, EU regulations and ECB regulations or decisions)
and the sanction to be imposed has a pecuniary nature.

The ECB has direct sanctioning powers also against less significant banks in the event of infringements of ECB
regulations and decisions that create direct obligations towards the ECB.

In all other cases, the sanction is applied by the national authority. In particular, within the SSM, the Bank of Italy:

in the case of significant banks, intervenes exclusively upon request of the ECB to apply sanctions to natural
persons, to sanction violations of national regulation or to apply no monetary sanctions, or all of the foregoing;
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in the case of less significant banks, applies the relevant sanctions on its own initiative;
regardless of the size of the supervised subject, retains full sanctioning power in matters beyond the attribution
of supervisory tasks to the ECB (ie, anti-money laundering, transparency and fairness of the relationships
between intermediaries and customers).

 

Law stated - 01 February 2022

What are the most common enforcement issues and how have they been addressed by the 
regulators and the banks?

The following data is based on the 2020 Bank of Italy annual report, which also includes references from early 2021.

In 2020, the Bank of Italy commenced 51 sanctioning procedures: 49 of them were closed with the issue of monetary
sanctions (38 in 2019), while two of them were dismissed.

The overall amount of the sanctions imposed during 2020 was approximately €10 million (€8.7 in 2019), which will go
into the state budget.

Sanctions have been applied against 37 legal persons – in some cases for multiple violations – and 14 natural persons.

In particular, 21 banks and holding companies of banking groups were sanctioned, including four significant
intermediaries, two sanctioned for anti-money laundering violations and two sanctioned for transparency violations.

In addition, 16 non-bank intermediaries were sanctioned, including asset management companies, stock brokering
companies, electronic money institutions and financial intermediaries enrolled pursuant to article 106 of Legislative
Decree No. 385/1993. Fourteen natural persons were sanctioned for, among other things, violations of their duties
regarding organisation and control as well as risk management.

It is worth noting that, in recent years, the sanctions against natural persons have been constantly increasing (none in
2018, four in 2019 and 14 in 2020). They have been imposed as a result of conduct related to breach of duties that
have impacted in a relevant way the overall organisation or the risk profiles of the intermediary.

Law stated - 01 February 2022

RESOLUTION
Government takeovers
In what circumstances may banks be taken over by the government or regulatory authorities? 
How frequent is this in practice? How are the interests of the various stakeholders treated?

Further to the privatisation of the Italian banking sector, which took place in the 1990s, the system as a whole tended to
prevent state-owned capital from flowing into the bank’s capital. Even during this period of crisis, public control (both in
terms of governance and participation in the capital of the bank) was relatively limited.

However, the current legal framework provides for some forms of extraordinary public financial support, albeit in
certain circumstances outside of a resolution procedure or in the course of the same.

Financial support, pursuant to Legislative Decree No. 180/2015 implementing Directive 2014/59/EU (the Bank
Recovery and Resolution Directive (BRRD)), is granted to a bank to avoid (or remedy) a serious disturbance of the
economy and to preserve financial stability.

In this regard, the government may grant:
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a state guarantee in support of the instruments of liquidity provided by the Bank of Italy;
a state guarantee on the liabilities issued by the bank;
a precautionary recapitalisation of the bank so that the bank can cope with any capital weakness that emerged in
the context of stress test procedures at the national and European levels.

 

According to these provisions, the government, by means of Decree-Law No. 237/2016, established a €20 billion fund
that acted, until June 2017, as guarantor for bonds issued by banks in crisis to restore their medium and long-term
market-based funding capability.

Italian banks (or Italian holding companies of banking groups) that – based on the outcome of a stress test – needed
to strengthen their resilience by a capital increase were entitled to submit to the competent authority (either the
European Central Bank (ECB) or the Bank of Italy) a plan aimed at strengthening their capital.

Should the plan’s implementation fail, the bank could request the Minister of Economy and Finance to subscribe (or
purchase) its shares.

With respect to relations between the intervention of public capital into the stock capital of a bank, no share of the
banks could be subscribed or purchased by the Minister of Economy and Finance unless and until the burden-sharing
mechanism was implemented. The burden-sharing provisions contained in Decree-Law No. 237/2016 provided for the
conversion of different classes of instruments issued by the bank into ordinary bank shares or, alternatively, the
cancellation of such instruments and the assignment to the respective holders of newly issued ordinary shares, with
the purpose of limiting the use of public funds. The conversion is subject to, inter alia, the conversion of all other
convertible financial instruments issued by the bank.

The conversion and the cancellation of financial instruments are usually made on the basis of the ‘no creditor worse
off’ criterion, according to which the relevant holder of the instruments cannot be treated worse than in a liquidation
scenario.

This criterion applies in general to the different stages of the resolution procedures of a bank: in any event, any loss
suffered by the shareholders, partners or creditors during the resolution should never be greater than the one suffered
in the event of a bank’s liquidation.

Law stated - 01 February 2022

Bank failure
What is the role of the bank’s management and directors in the case of a bank failure? Must 
banks have a resolution plan or similar document?

Banks, in case of crises, can be subject to a specific extraordinary administration procedure which may be followed, in
the case of insolvency, by the special bankruptcy procedure provided for banks.

With regard to the bank’s management and directors, from the date on which the decree that opens the insolvency
proceedings is issued, the governing body, controlling body and any other bodies are relieved of their duties.

The relieved bodies are replaced with specific insolvency bodies. The Bank of Italy appoints one or more extraordinary
commissioners who, while carrying out their functions, are supported by a monitoring committee that also supervises
the commissioners’ activity, provides opinions when required by the law and gives instructions on behalf of the Bank of
Italy.

As a result of the implementation of the BRRD, banks must have a resolution plan that is drafted by the competent
resolution authority (ie, the Bank of Italy or the Single Resolution Board) and regularly updated, specifying measures in
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the event of a crisis.

Furthermore, according to the implementation of the BRRD by means of Legislative Decree No. 180/2015, the
management of a bank must promptly inform the Bank of Italy (or the ECB) of any actual or potential failure of the bank.

Law stated - 01 February 2022

Are managers or directors personally liable in the case of a bank failure?

According to the general principle of the liability of directors (pursuant to the provisions set out in the Italian Civil Code)
and under rules provided by the Italian Bankruptcy Law, managers and directors may be personally liable under both
civil and criminal law in the case of a bank failure.

From a civil point of view, liability arises for violations relating to the directors’ duty to preserve the integrity of
corporate capital and, more generally, in the case of breaches of the duties provided by the law and the by-laws, should
those breaches cause damage to the bank or to the creditors of the same. The directors are liable for damage caused
as a consequence of the above-mentioned breaches.

If the bank is placed under extraordinary administration or under a resolution measure, liability actions against the
former members of the disbanded governing bodies (including the managing director) may be proposed by the
extraordinary commissioners, who must be authorised to do so by the Bank of Italy, following the opinion of the
monitoring committee.

Law stated - 01 February 2022

Planning exercises
Describe any resolution planning or similar exercises that banks are required to conduct.

At the end of 2015, Italy implemented the BRRD by means of Legislative Decree No. 180/2015 and issued a second
decree (Legislative Decree No. 181/2015) amending Legislative Decree No. 385/1993 (the Banking Act) and Legislative
Decree No. 58/1998 (the Financial Act) to transpose the BRRD provisions on recovery and resolution plans.

Pursuant to Legislative Decree No. 181/2015, banks are required to adopt and regularly update specific recovery plans
that shall set out measures to be taken for the restoration of their financial position following significant deterioration.
Such plans must be detailed and grounded on realistic assumptions applicable in the case of severe and critical
scenarios.

In a recovery plan the bank shall, inter alia:

map its legal and business structure;
identify the core business sectors that have to be preserved in the case of a crisis; and
outline the scenarios that the plan intends to address.

 

In addition to the recovery plans, Legislative Decree No. 180/2015 and Legislative Decree No. 181/2015 require the
Bank of Italy (when it is the competent authority for resolution) to prepare a resolution plan.

The purpose of a resolution plan is to determine an institution’s critical functions, to identify and address any
impediments to its resolvability and to prepare for its possible resolution.

The Bank of Italy is also in charge of the execution of the resolution plan and, within this scope, it may adopt the
following resolution tools.
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Sale of business: this allows the transfer of shares or other instruments of ownership issued by a bank under
resolution, as well as assets, rights or liabilities, to one or more private purchasers that are not bridge institutions.
This transfer may be carried out even without the consent of shareholders.
Bridge institutions: this instrument is functionally similar to the sale of business tool. Rather than transferring the
significant assets of the bank in resolution to one or more private purchasers, the assets are transferred to an
entity specifically set up by the Bank of Italy to preserve the bank’s functions and business. The Bank of Italy is
entitled to appoint the members of the management body of the new entity and to approve its articles of
association. Being an entity wholly or partially owned by public authorities and controlled by the Bank of Italy, the
main purpose and scope of the bridge institution is to ensure that the essential financial and banking services
continue to be provided to clients and that such essential activities will continue to be performed.
Asset separation: the asset separation tool enables the Bank of Italy to transfer assets, rights or liabilities of the
bank subject to resolution to a specific vehicle. This tool is used in conjunction with other tools to prevent an
undue competitive advantage. Indeed, the vehicle manages the assets transferred with the aim of maximising the
value through a possible sale or the winding-up, and its capital shall be wholly or partially owned by one or more
public authorities and controlled by the Bank of Italy.
Bail-in: this tool implies that the stakeholders shall contribute to solve the bank crisis according to the level of risk
of their financial instruments and investments. The bail-in, therefore, ensures that stakeholders and creditors of
the failing institution may suffer losses and may be burdened with a portion of the costs arising from the failure
of the institution with the aim of facing the insolvency, recapitalising the bank and restoring its viability. To protect
holders of covered deposits, the bail-in tool does not apply to deposits protected under Directive 2014/49/EU (ie,
covered deposits, secured liabilities and to other exceptional cases specified in Legislative Decree No. 180/2015).

 

Law stated - 01 February 2022

CAPITAL REQUIREMENTS
Capital adequacy
Describe the legal and regulatory capital adequacy requirements for banks. Must banks make 
contingent capital arrangements?

There are two types of legal and regulatory capital adequacy requirements:

requirements to be fulfilled to obtain a licence for banking activities; and
requirements to be fulfilled during the course of business (regulatory capital).

 

As for capital requirements for access to banking activities, banks must be incorporated with a minimum capital of €10
million for banks incorporated as companies limited by shares and with a minimum capital of €5 million for banks
incorporated as cooperative credit banks or mutual banks. This minimum capital must be fully paid in.

However, the Bank of Italy may require a higher level of initial capital where the bank’s own funds are insufficient in
relation to the planned scale and scope of the business or if the capital adequacy ratios are likely to be breached in the
future. In addition, where the initial capital includes contributions in kind, these may not exceed three-tenths of the total
amount of capital. The provenance of the funds is also verified.

With respect to regulatory capital requirements during the course of business, Italian legislation complies with the
standards and criteria set out in Basel II and Basel III. Basel III’s core principles were mainly implemented at the EU
level through Regulation (EU) No. 575/2013 on prudential requirements for credit institutions and investment firms (the
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Capital Requirements Regulation (CRR)) and by Capital Requirements Directive IV (CRD IV).

Banks must have capital at least equal to the minimum capital required for access to the banking activity (ie, the
incorporation capital), and align their regulatory capital and the availability of liquidity with the structure of their risk
allocation.

Regulatory capital is structured into three different tiers. Tier 1 (basic assets) and Tier 2 (additional assets) are
calculated on the basis of the sum of positive and negative financial items. Italian regulation also allows banks to use
Tier 3 assets, made up of medium- to long-term subordinate loans, but only to cover certain kinds of market risks.

In accordance with the CRD IV (as implemented by Circular No. 285/2013), banks shall hold, in addition to the Tier 1
capital necessary to meet the requirements on own funds pursuant to article 92 of the CRR, a capital conservation
reserve consisting of Tier 1 capital.

The capital conservation reserve is aimed at preserving the minimum level of regulatory capital in adverse market
moments by setting aside high-quality capital resources in periods not characterised by market tensions. This is
mandatory and is currently equal to 2.5 per cent of the bank’s overall risk exposure.

In addition to the above, global systemically important financial institutions (G-SIIs) must maintain, on a consolidated
basis, a specific capital buffer that consists of and is supplementary to common equity Tier 1. The amount of this
buffer will vary from a minimum of 1 per cent to a maximum of 3.5 per cent of the total risk exposure amount,
depending on the sub-category to which each G-SII is allocated.

The Bank of Italy has identified the UniCredit banking group as a G-SII authorised to operate in Italy. The UniCredit
Group is required to maintain, from 1 January 2022, a capital buffer for the G-SIIs – in terms of best quality capital
(common equity Tier 1) – equal to 1 per cent of its total risk exposure. This buffer must also be maintained from 1
January 2023.

Furthermore, the Bank of Italy has identified for 2022 UniCredit, Intesa Sanpaolo, Banco BPM and Monte dei Paschi di
Siena banking groups as other systemically important institutions (O-SIIs) authorised to operate in Italy. These O-SIIs
will have to maintain, from 1 January 2022, a capital buffer of 1, 0.75, 0.25 and 0.25 per cent, respectively, of their total
risk-weighted exposure.

Law stated - 01 February 2022

How are the capital adequacy guidelines enforced?

The enforcement of capital adequacy guidelines is based on the banks’ obligation to calculate their regulatory capital
on a quarterly basis with respect to individual banks and on a six-month basis with respect to banking groups, while the
consolidated data at the end of the financial period are calculated according to the criteria of reporting for the financial
statements for the relevant accounting period.

The adequacy of the regulatory capital is also based on ongoing enforcement based on the supervisory review process,
which comprises two levels:

the internal capital adequacy assessment process (ICAAP) and the internal liquidity adequacy assessment
process (ILAAP), which relate to banks that internally assess their current and prospective capital and liquidity
adequacy; and
the supervisory review and evaluation process (SREP), which is carried out by the European Central Bank (ECB) or
the Bank of Italy and examines the ICAAP and the ILAAP, gives an overall assessment of the bank and its activity,
and may, if necessary, issue corrective measures.
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By means of the SREP, the ECB and the Bank of Italy not only verify a bank’s compliance with the capital and liquidity
adequacy requirements but also make an evaluation of the corporate governance system and of the functionality of its
internal bodies as well as the effectiveness of its internal supervisory capacity.

Should the SREP reveal anomalies, the competent authority orders the bank to adopt corrective measures.

Law stated - 01 February 2022

Undercapitalisation
What happens in the event that a bank becomes undercapitalised?

Should a bank become undercapitalised and, in general, when it finds itself in a situation of non-compliance with the
regulatory provisions on capital adequacy, it may be subject to several potential interventions from the supervisory
authorities, which may vary depending on the seriousness of the infringement ascertained.

First, the Bank of Italy may prohibit, by means of an extraordinary provision, the commencement of new operations.
This is aimed at preventing capital inadequacy from spiralling out of control.

If an irregularity ascertained under the capital adequacy profile is particularly serious or when such inadequacy involves
the risk of degenerating into a significant financial loss, the Bank of Italy (or the ECB for significant banks) may order
the dissolution of the administrative and directive bodies of the bank and directly appoint an extraordinary
commissioner.

Finally, if the capital adequacy infringement is exceptionally serious, the Minister of Economy and Finance, upon the
proposal of the Bank of Italy, may even adopt an order for compulsory administrative liquidation.

Law stated - 01 February 2022

Insolvency
What are the legal and regulatory processes in the event that a bank becomes insolvent?

A distinction must be made between situations of financial difficulty that are not yet serious enough to be likely to
cause the irreversible insolvency of a bank and cases of actual irreversible insolvency.

If the Bank of Italy deems, after a prudent assessment, that the financial crisis of a bank is particularly significant but
not irreversible, the extraordinary administration procedure may be started.

As a result of the implementation of Directive 2014/59/EU (known as the Bank Recovery and Resolution Directive), this
procedure contemplates that the Bank of Italy adopt a provision for the dissolution of the directive boards and the
appointment of extraordinary commissioners.

By means of Legislative Decree No. 180/2015, a regulatory procedure to manage a bank crisis was introduced. Indeed,
should neither the extraordinary administration procedure nor other measures be sufficient to prevent the bank’s failure,
if there is a public interest in the continuity of the bank’s business functions, financial stability and protection of
depositors and investors, the competent resolution authority (ie, the Bank of Italy or the Single Resolution Board)
initiates a resolution procedure identifying the specific measures to be taken.

Should a bank’s crisis degenerate into an actual irreversible situation of insolvency and in the absence of public interest
in initiating a resolution procedure, pursuant to Italian law, the only possible remedy is compulsory administrative
liquidation.

Law stated - 01 February 2022
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Recent and future changes
Have capital adequacy guidelines changed, or are they expected to change in the near future?

Sustainable solutions decided at the EU level in response to the eurozone’s financial crisis to avoid the bankruptcy of
banks have been implemented, with more expected in the near future.

In this regard, on 7 June 2019, Regulation (EU) No. 2019/876 amending Regulation (EU) No. 575/2013 (the Capital
Requirements Regulation (CRR)) (CRR II) and Directive 2019/878/EU (the Capital Requirements Directive (CRD) V)
amending Directive 2013/36/EU (CRD IV) were published in the EU Official Journal. As for CRR II, most provisions apply
from 28 June 2021 (although some provisions have already been in force since 27 June 2019), while the CRD V
provisions have been implemented within the deadline set forth on 28 December 2020.

Inter alia, the new CRR II/CRD V package introduces a binding leverage ratio requirement for all institutions subject to
the CRR equal to 3 per cent of Tier 1 capital, in line with the internationally agreed Basel level. The package also
requires G-SIIs to hold an additional leverage ratio buffer (starting from 1 January 2022) on top of the 3 per cent
leverage ratio, equal to 50 per cent of the ratio relating to the capital reserve envisaged by CRD IV for G-SIIs. The CRR II/
CRD V package also introduces the obligation for banks identified as subject to resolution, and banks that are G-SIIs or
are part of a G-SIIs, to hold minimum levels of capital and other instruments (eligible liabilities) suitable to support
losses in the resolution of a crisis, in accordance with the standard total-loss absorbing capacity.

Law stated - 01 February 2022

OWNERSHIP RESTRICTIONS AND IMPLICATIONS
Controlling interest
Describe the legal and regulatory limitations regarding the types of entities and individuals that 
may own a controlling interest in a bank (or non-bank). What constitutes ‘control’ for this purpose?

As a general rule, there are no longer any particular limitations regarding the types of entities and individuals that may
acquire a controlling interest in a bank.

Nevertheless, prior authorisation by the European Central Bank (ECB) (for all credit institutions, and not only in the case
of significant banks), upon the proposal of the Bank of Italy, is required in the following cases:

acquisition of at least 10 per cent of the capital or of the voting rights (even by means of several subsequent
acquisitions);
acquisition of shares that lead to control or to the possibility to exercise a dominant influence over the bank;
acquisition of the control over a company that holds the shares indicated above;
acquisition of shares that causes one to exceed the thresholds of 20, 30 and 50 per cent of the capital or voting
rights; and
in any case, when the changes imply the acquisition of control over the bank.

 

With the Single Supervisory Mechanism (SSM), the ECB has exclusive powers to grant the authorisation, while the Bank
of Italy maintains an entry point role for the filing of the application by the entity that aims to acquire a controlling
interest in a bank.

The Bank of Italy shall notify such application for authorisation to the Minister of Economy and Finance.

In this context, the notion of control is met when:
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an entity has the majority of the voting rights exercisable in the shareholders’ meeting;
an entity has sufficient voting rights to exercise a dominant influence on the shareholders’ meeting; or
an entity can exercise its dominant influence on the bank by virtue of a particular contract with the bank.

 

The control exercised through the dominant influence is presumed on the basis of the following (non-binding) legal
assumptions:

the entity owning the shares, on the basis of existing agreements, has the right to appoint or revoke the majority
of the board of directors or of the board of statutory auditors, or has the majority of the votes necessary to decide
on the approval of the financial statements and on the appointment of directors;
the entity owns an interest that entitles it to appoint the majority of members of the board of directors and of the
board of statutory auditors;
the existence of economic relations between the shareholders of the controlled entity that cause alternatively:
the subjection to common management.

 

The non-banks sector includes various entities, some of which are supervised entities and are expressly regulated by
specific legislation. In relation to these subjects, differentiated rules apply that may vary significantly with respect to
the rules envisaged for banking institutions.

Law stated - 01 February 2022

Foreign ownership
Are there any restrictions on foreign ownership of banks (or non-banks)?

In Italy, there is no specific restriction on foreign ownership of banks.

With the SSM and the new role granted to the ECB, the previous power of veto of the Minister of Economy and Finance
to prohibit and stop the relevant acquisition if the applicant (a natural or legal person) was resident in a non-EU state
that did not ensure reciprocity in favour of Italian citizens no longer applies.

However, in 2020, changes were introduced to the legislation on government screening over foreign direct investment
(FDI).

Based on the 2020 amendments, the Italian government, through the Presidency of the Council of Ministers, has veto
power or the right to request specific changes or prescription to an FDI when it relates to an investment in the banking
sector that may determine a prejudice to the national interest.

However, this public screening – most recently extended until 31 December 2022 – is not a political control on FDIs in
the banking sector. The powers of the Presidency of the Council of Ministers do not entail a political evaluation but only
an administrative decision that must be grounded on the presence of a real prejudice for the national interest.

The non-banks sector includes various entities, some of which are supervised entities and are expressly regulated by
specific legislation. In relation to these subjects, differentiated rules apply that may vary significantly with respect to
the rules envisaged for banking institutions.

Law stated - 01 February 2022
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Implications and responsibilities
What are the legal and regulatory implications for entities that control banks?

A natural person who controls a bank must comply with the requirements and criteria provided by the Minister of
Economy and Finance.

With regard, in general, to holders of significant shareholdings and thus to holders of shareholdings that involve control,
the Minister of Economy and Finance, by decree adopted on the proposal of the Bank of Italy, sets forth:

the integrity requirements;
the criteria of competence, graduated in relation to the influence on the management of the bank that the holder
of the shareholding can exercise; and
the criteria of fairness.

 

Should the exercise of control over the bank take place within a banking group, the parent company (bank, financial
company or mixed financial holding company) would be subject to consolidated supervision.

The regulation of supervision on a consolidated basis allows the supervisory authority to control companies whose
activity could affect the stability of the bank, due to the relationships that exist between the bank and these companies.

Law stated - 01 February 2022

What are the legal and regulatory duties and responsibilities of an entity or individual that 
controls a bank?

Should a legal entity control a bank, the persons that carry out administrative, direction and control duties within the
controlling entity must comply, on a continuing basis, with integrity, professionalism and independence requirements.
Should the controlling entity be a bank, a financial company or a mixed financial holding company, it must draft the
consolidated financial statements of the group and adopt internal procedures to ensure proper compliance with the
instructions of the Bank of Italy.

Furthermore, for banking groups, the non-fulfilment of the obligations mentioned above implies the risk that the
controlling entity may be subject to an extraordinary administration procedure.

Law stated - 01 February 2022

What are the implications for a controlling entity or individual in the event that a bank becomes 
insolvent?

If one of the companies of a banking group is subject to an insolvency procedure and this circumstance may
significantly alter the financial and business balance of the group, the Bank of Italy can start an extraordinary
administration procedure for the leading bank.

Law stated - 01 February 2022
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CHANGES IN CONTROL
Required approvals
Describe the regulatory approvals needed to acquire control of a bank (or non-bank). How is 
‘control’ defined for this purpose?

The acquisition of control of a bank must be previously authorised by the European Central Bank (ECB) upon the
proposal of the Bank of Italy.

The issuing of the authorisation depends, inter alia, on the classification of the applicant in terms of:

transparency of its assets;
quality of governance;
soundness and fairness in business conduct; and
its relationship with other entities that may affect the effectiveness of the supervision.

 

The Bank of Italy may propose to the ECB authorisation refusal if the applicant does not guarantee the sound and
prudent management of the bank.

For this purpose, the notions of control and dominant influence are the same as those envisaged in the case of the
acquisition of relevant shareholdings in a bank.

Law stated - 01 February 2022

Foreign acquirers
Are the regulatory authorities receptive to foreign acquirers? How is the regulatory process 
different for a foreign acquirer?

The relevant authority for the authorisation to a foreign acquirer is the ECB, while the Bank of Italy is entitled to receive
the application for authorisation.

The process is the same as that for Italian and EU acquirers.

Law stated - 01 February 2022

Under what circumstances can a foreign bank (or non-bank) establish an office and engage in 
business? For example, can it establish a branch or must it form or acquire a locally chartered 
bank?

Foreign banks may offer banking services in Italy through a branch or without a permanent establishment.

A branch is defined under article 4(1)(17) of Regulation (EU) No. 575/2013 (the Capital Requirements Regulation
(CRR)) as ‘a place of business that forms a legally dependent part of an institution and which carries out directly all or
some of the transactions inherent in the business of institutions’.

The establishment in Italy of the first branch of a non-EU bank is authorised by the Bank of Italy after consulting the
Ministry of Foreign Affairs and International Cooperation, and taking due account of the conditions of reciprocity
between the home and host countries.
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The procedure is much smoother for EU banks in the Single Supervisory Mechanism context: operating in Italy through
a branch does not require authorisation by the Bank of Italy. Notification from the competent supervisory authority in
the bank’s home state to the ECB and communication from the ECB to the Bank of Italy will suffice.

Branches of non-EU banks based in jurisdictions whose supervisory systems are considered equivalent to European
banking regulation (ie, Canada, Japan, Switzerland and the United States) are not subject to the CRR or Directive
2013/36/EU (the Capital Requirements Directive (CRD) IV). Branches of non-EU banks or credit institutions established
in countries other than those considered equivalent are subject to the banking regulation applicable to domestic banks.

In the case of an application for the establishment of a branch of a non-EU bank, the Bank of Italy assesses the
existence of an endowment fund, the business plan and the suitability of the proposed managers of the branch. The
application should contain the home competent authority’s approval to undertake banking business in Italy, with regard
to the adequacy of the funds and the organisational structure.

The provision of services without any permanent establishment in Italy by non-EU banks is authorised by the Bank of
Italy. For EU banks, operating in Italy under the freedom to provide services does not require authorisation by the Bank
of Italy. Notification to the ECB and to the Bank of Italy from the competent supervisory authority in the bank’s home
state will suffice.

The non-banks sector includes various entities, some of which are supervised entities and are expressly regulated by
specific legislation. In relation to these subjects, differentiated rules apply, which may vary significantly with respect to
the rules envisaged for banking institutions.

Law stated - 01 February 2022

Factors considered by authorities
What factors are considered by the relevant regulatory authorities in an acquisition of control of a 
bank (or non-bank)?

In assessing the application, the Bank of Italy – before making any proposal to the ECB – shall, to ensure the sound and
prudent management of the bank in which an acquisition is proposed and with regard to the likely influence of the
proposed acquirer on that bank, assess the suitability of the proposed acquirer and the financial soundness of the
proposed acquisition in accordance, inter alia, with the following criteria:

the reputation of the proposed acquirer;
the reputation, knowledge, skills and experience of any member of the management body who will direct the
business of the bank as a result of the proposed acquisition;
the financial soundness of the proposed acquirer, in particular in relation to the type of business pursued and
envisaged in the bank in which the acquisition is proposed;
whether the credit institution will be able to comply and continue to comply with the mandatory prudential
requirements; and
whether the group of which the bank will become a part has a structure that makes it possible to exercise
effective supervision and effectively exchange information among the competent authorities.

 

Moreover, in the event of the acquisition of control of a bank, the assessment of the ECB is extended to the
examination of the strategic development plan presented by the entity that requested the authorisation. The plan
describes the main objectives of the acquisition project and how to achieve them, including the possible reorientation
of activities, products and customers of the bank, as well as the corporate governance and organisational structure
impacts following the acquisition.
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The non-banks sector includes various entities, some of which are supervised entities and are expressly regulated by
specific legislation. In relation to these subjects, differentiated rules apply that may vary significantly with respect to
the rules envisaged for banking institutions.

Law stated - 01 February 2022

Filing requirements
Describe the required filings for an acquisition of control of a bank.

The potential acquirer must notify the Bank of Italy of its intention to acquire control, indicating the amount of the
shareholding envisaged and the relevant information regarding the fulfilment of the criteria that ensure the sound and
efficient management of the target bank.

The information – pursuant to article 23, paragraph 4 of the CRD IV – must in any case be proportionate and
appropriate to the nature of the proposed acquirer and the proposed acquisition.

The Bank of Italy’s Resolution of 26 October 2021 sets out the information and documents to be submitted to the Bank
of Italy together with the request for authorisation to acquire a qualifying holding in intermediaries, including banks.

The new provisions will apply to the authorisation applications for the acquisition of qualified shareholdings submitted
from 1 April 2022.

Where the proposed acquirer is a natural person, the proposed acquirer should provide the Bank of Italy with, inter alia,
the following information:

personal details including name, date and place of birth, and contact details; and
a detailed curriculum vitae (CV), stating relevant education and training, previous professional experience, and
any professional activities or other relevant functions currently performed.

 

Where the proposed acquirer is a legal person:

documents certifying the business name and registered address of its head office and contact details;
registration of legal form in accordance with relevant national legislation;
an up-to-date overview of entrepreneurial activities;
a complete list of persons who effectively direct the business as well as their names, personal and contact
details, and detailed CVs;
a complete list of subjects who hold at least 10 per cent of the share capital or voting rights, or exercise
significant influence on the proposed acquirer; and
the relative shareholding and voting rights of the subjects on the list mentioned above, and any agreements
between them.

 

In addition, the proposed acquirer must provide, inter alia, information about:

its financial strength and the overall transaction of acquisition of the qualified shareholding;
the capacity of the target bank to comply, following the acquisition, with the provisions that govern its business
activities;
the ability of the group, if any, to which the proposed acquirer belongs to allow effective supervision of the target
bank; and
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the source of the financial funding available for the transaction.

 

Furthermore, the Bank of Italy’s Resolution of 26 October 2021 sets out, inter alia, some additional information to be
provided in cases where the acquisition of the shareholding involves:

the exercise of significant influence or an equity investment greater than 20 per cent but less than 50 per cent of
the share capital or voting rights; and
a shareholding of more than 50 per cent of the share capital or voting rights or, in any case, control over the target
bank.

 

Law stated - 01 February 2022

Time frame for approval
What is the typical time frame for regulatory approval for both a domestic and a foreign acquirer?

The standard time frame for the approval of an acquisition of a relevant shareholding subject to the ECB’s authorisation
is the same for both a domestic and a foreign acquirer.

The Bank of Italy, which receives the application, shall assess whether the potential acquisition complies with all the
conditions set forth by EU and Italian law.

The Bank of Italy shall acknowledge receipt of the notification of the application promptly and in any event within two
business days following receipt in writing to the proposed acquirer.

The Bank of Italy shall have a maximum of 60 business days as of the date of the written acknowledgement of receipt
of the notification to carry out the assessment.

During the assessment period, if necessary and no later than on the 50th business day of such a period, the Bank of
Italy may request further information that is necessary to complete the assessment.

For the period between the date of the request for information by the Bank of Italy and the receipt of a response thereto
by the proposed acquirer, the assessment period shall be suspended and such a suspension shall not exceed 20
business days.

The Bank of Italy may extend such a suspension up to 30 business days if the proposed acquirer is based in a non-EU
country.

Following this assessment, the Bank of Italy prepares a draft decision for the ECB to oppose or accept the acquisition
and submits such a draft decision to the ECB at least 15 business days before the expiry of the assessment period.

The ECB decides to oppose or accept the acquisition on the basis of its assessment of the draft decision by the Bank
of Italy.

Law stated - 01 February 2022

UPDATE AND TRENDS
Key developments of the past year
Are there any emerging trends or hot topics in banking regulation in your jurisdiction?

On 24 November 2021, the Bank of Italy, following a public consultation that ended on 18 January 2021, amended the
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supervisory provisions on remuneration and incentive policies and practices in banks and banking groups, contained in
Circular No. 285/2013 (the 2013 Circular).

These amendments to the 2013 Circular are aimed at implementing the new provisions set forth by Directive 2019/878/
EU (the Capital Requirements Directive (CRD) V). They are also aimed at changing the subjective scope of regulations
on remuneration and incentives due to the differentiated treatment applicable to the staff of certain types of
institutions even when such institutions belong to banking groups.

Moreover, the new provisions introduce the principle of a gender-neutral remuneration policy, aimed at guaranteeing
equal pay between male and female workers for the same work or for work of equal value.

Banks and banking groups will have to review the remuneration policies according to the new rules, which will be
subject to the approval by the ordinary shareholders' meeting of the individual bank or the parent bank.

On 30 June 2021, the Bank of Italy, following a public consultation that ended on 22 February 2021, amended the
supervisory provisions on the corporate governance of banks contained in the 2013 Circular. The new provisions, in line
with the CRD V, aim to strengthen the existing rules on organisation and corporate governance, also taking into account
the European Banking Authority's Guidelines 2017/11, as most recently revised.

The main changes include the revision of the categories into which the banks are divided (banks of larger size,
intermediate banks and banks of smaller size) and the introduction of a gender quota that relates to the presence in the
management and control bodies of the less-represented gender.

On 4 May 2021, the Bank of Italy, following a public consultation that ended on 19 February 2021, issued the new
provisions on assessment procedures that relate to the suitability of representatives of banks, financial intermediaries,
trust companies, electronic money institutions, payment institutions and depositor guarantee systems.

The provisions regulate, in line with the Decree of the Minister of Economy and Finance No. 169 of 23 November 2020
(Decree No. 169) and in implementation of article 26 of Legislative Decree No. 385/1993 (the Banking Act), the
procedural aspects that relate to the Bank of Italy's assessment of the suitability of the representatives and the related
necessary obligations by the intermediaries.

Decree No. 169 significantly innovates the eligibility requirements applicable to representatives of banks and other
financial intermediaries governed by the Banking Act. Decree No. 169 also dictates provisions regarding the
assessment procedure that must be followed by intermediaries to verify compliance.

On 26 October 2021, the Bank of Italy published the new supervisory provisions regarding information and documents
to be transmitted in the application for authorisation to acquire a qualified shareholding in banks, financial
intermediaries enrolled pursuant to article 106 of the Banking Act, electronic money institutions, payment institutions,
asset management companies, open-ended and closed-ended investment companies. The provisions, which take into
account the comments received during the related public consultation that ended on 22 March 2021, update the
information and documents that must be sent to the Bank of Italy by subjects who intend to acquire a qualified
shareholding in one of the above subjects, in accordance with the EU legal framework as well as the guidelines of the
European Supervisory Authorities. The new supervisory provisions will enter into force from 1 April 2022 and will apply
to applications for authorisation to acquire qualified shareholdings submitted from that date.

Law stated - 01 February 2022
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Jurisdictions
Andorra Cases & Lacambra

Australia Piper Alderman

Ghana Nobisfields

Greece Zepos & Yannopoulos

Hungary Nagy és Trócsányi

India Shardul Amarchand Mangaldas & Co

Ireland Dillon Eustace LLP

Israel Tadmor Levy & Co

Italy Ughi e Nunziante

Japan TMI Associates

Lebanon Abou Jaoude & Associates Law Firm

Luxembourg Loyens & Loeff

Monaco CMS Pasquier Ciulla Marquet Pastor Svara & Gazo

Singapore WongPartnership LLP

South Africa White & Case LLP

Sri Lanka Tiruchelvam Associates

Switzerland Lenz & Staehelin

United Kingdom 1 Crown Office Row

USA Debevoise & Plimpton LLP
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